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AN ACT REQUIRING THAT COURTS CONSIDER A CHILD'S NEED FOR CONTINUITY OF CARE IN

DETERMINING WHETHER THE CHILD SHOULD BE PLACED WITH A PERSON OTHER THAN A PARENT;

AND AMENDING SECTIONS 40-4-211, 40-6-601, 40-6-602, 41-3-437, 41-3-438, 41-3-439, 72-5-223, AND

72-5-225, MCA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Section 40-4-211, MCA, is amended to read:

"40-4-211.  Jurisdiction -- commencement of parenting proceedings. (1) A court of this state

competent to decide parenting matters has jurisdiction to make a parenting determination by initial or amended

decree if:

(a)  this state:

(i)  is the home state of the child at the time of commencement of the proceedings; or

(ii) had been the child's home state within 6 months before commencement of the proceedings and the

child is absent from this state because of the child's removal or retention by any person and a parent or person

acting as parent continues to live in this state; or

(b)  it is in the best interest of the child that a court of this state assume jurisdiction because:

(i)  the child and the parents or the child and at least one contestant have a significant connection with

this state; and

(ii) there is available in this state substantial evidence concerning the child's present or future care,

protection, training, and personal relationships; or

(c)  the child is physically present in this state and:

(i)  has been abandoned, including being surrendered to an emergency services provider as provided

in 40-6-405; or

(ii) has been with a caretaker relative who has been awarded continuing custody pursuant to 40-6-602;

or
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(ii)(iii) it is necessary in an emergency to protect the child because the child has been subjected to or

threatened with mistreatment or abuse or is neglected or dependent; or

(d)  (i) no other state has jurisdiction under prerequisites substantially in accordance with subsection

(1)(a), (1)(b), or (1)(c) or another state has declined to exercise jurisdiction on the ground that this state is the

more appropriate forum to determine parenting of the child; and

(ii) it is in the child's best interest that the court assume jurisdiction.

(2)  Except under subsections (1)(c) and (1)(d), physical presence in this state of the child or of the child

and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make a parenting

determination.

(3)  Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine

parenting of the child.

(4)  A parenting plan proceeding is commenced in the district court:

(a)  by a parent, by filing a petition:

(i)  for dissolution or legal separation;

(ii) for parenting in the county in which the child is permanently resident or found; or

(iii) for custody under 40-6-411; or

(b)  by a person other than a parent if the person has established a child-parent relationship with the

child, by filing a petition for parenting in the county in which the child resides or is found.

(5)  Notice of a parenting proceeding must be given to the child's parent, guardian, caretaker, those

persons with whom the child is physically residing, and all other contestants, who may appear, be heard, and file

a responsive pleading. The court, upon a showing of good cause, may permit intervention of other interested

parties.

(6)  For purposes of subsection (4)(b), "child-parent relationship" means a relationship that:

(a) exists or did exist, in whole or in part, preceding the filing of an action under this section, in which a

person provides or provided for the physical needs of a child by supplying food, shelter, and clothing and provides

or provided the child with necessary care, education, and discipline; and which relationship

(b) continues or existed on a day-to-day basis through interaction, companionship, interplay, and

mutuality that fulfill the child's psychological needs for a parent as well as the child's physical needs; and

(c)  meets or met the child's need for continuity of care by providing permanency or stability in residence,
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schooling, and activities outside of the home.

(7)  A custody proceeding under 40-6-411 is commenced in the district court by a parent by filing in one

of the following counties:

(a)  the county where the newborn is located if the parent knows where the newborn is;

(b)  the county where the emergency services provider to whom the newborn was surrendered is located

if subsection (7)(a) does not apply; or

(c)  the county where the biological parent is located if neither subsection (7)(a) or (7)(b) applies."

Section 2.  Section 40-6-601, MCA, is amended to read:

"40-6-601.  Legislative finding and purpose -- definitions. (1) The legislature recognizes that the right

of parents to the custody and control of their children is based upon the liberties secured by the United States

and Montana constitutions and that a parent's right to that custody and control is therefore normally supreme to

the interests of other persons. The legislature also recognizes a growing phenomenon in which absent or

otherwise unavailable parents have temporarily surrendered the custody and care of a child to a grandparent or

other caretaker relative for a lengthy period of time. The legislature finds that a caretaker relative frequently offers

continuity of care by providing a child a loving, stable, and secure environment in which to live, make friends, and

attend school, which is an environment not provided by a parent who temporarily abandons a child. However,

a child is deprived of that caring and safe environment, and the related continuity of care it may provide, when

a parent returns to claim the child with little or no notice to the caretaker relative. This situation, which in some

instances has occurred multiple times with the same child, is disruptive to the more stable life offered by the

caretaker relative and may violate the child's rights ensured by Article II, section 15, of the Montana constitution,

such as the right under Article II, section 3, of the Montana constitution of seeking safety, health, and happiness.

For these reasons, it is the purpose of the legislature in enacting 40-6-602 and this section to exercise its police

powers for the health and welfare of children who have been abandoned by their parents to the care of relatives

and to create a procedure, applicable in limited situations caused by the voluntary surrender of a child by a

parent, under circumstances indicating abandonment, whereby a child in the care of a relative may remain with

that relative while the issue of abandonment by the parent is reviewed and determined by a court of law. The

legislature believes that this temporary infringement on the right of a parent to the custody and control of a minor

child is justified by the possibility of abandonment by the parent, because the welfare of the child is at stake, and
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because of the likely violation of the child's rights ensured by Article II, section 15, of the Montana constitution.

(2)  As used in 40-6-602 and this section, the following definitions apply:

(a)  "Caretaker relative" or "relative" means an individual related to a child by blood, marriage, or adoption

by another individual, who has care and custody of a child but who is not a parent, foster parent, stepparent, or

legal guardian of the child.

(b)  "Parent" means a biological or adoptive parent or other legal guardian of a child."

Section 3.  Section 40-6-602, MCA, is amended to read:

"40-6-602.  Caretaker relative rights upon return of parent -- continuing custody affidavit -- review,

finding, and order by district court -- limited reconsideration -- immunity. (1) If custody of a child has been

voluntarily given to a relative of the child by a parent of the child and the child has remained with that relative for

at least 6 months under circumstances in which it is unclear whether or when the parent will return and retake

custody of the child, the provisions of this section apply unless, during that 6-month period, the parent expresses

to the relative a firm intention and a date on which the parent will return and resume custody of the child and

subsequently adheres to that schedule.

(2)  Upon a return of the parent and an expression by the parent of an intent by that parent to reassert

the parent's right of custody and control over the child, the caretaker relative may file, without payment of a filing

fee, with the district court in the county of the relative's residence a detailed affidavit as provided in this section.

The affidavit must contain the following matters, the exclusion of any of which makes the affidavit void:

(a)  the identification of:

(i)  the caretaker relative, including the relative's address;

(ii) the child in the custody of the relative; and

(iii) the parent demanding custody of the child, including the parent's address, if known;

(b)  a statement of the facts, as nearly as can be determined, of:

(i)  the date, time, and circumstances surrounding the voluntary surrender of the custody of the child to

the caretaker relative, including any conversation between the relative and the parent concerning the purpose

of the parent's absence and when the parent would return and resume custody of the child;

(ii) the reason for the surrender of the child to the relative, as far as is known by the relative;

(iii) the efforts made by the relative to care for the child, including:
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(A)  facts explaining the nature and permanency or stability of the home provided by the relative for the

child;

(B)  the schooling of the child while in the relative's custody; and

(C)  the socialization of the child with other children and adults, both inside and outside the family of the

caretaker relative; and

(iv) whether any contact was made by the child's parent with the relative, the child, or both, during the

absence of the parent and if so, the date, time, and circumstances of that contact, including any conversation

between the relative and the parent concerning when the parent would return and resume custody of the child;

(c)  a statement by the caretaker relative as to:

(i)  why the relative wishes to maintain custody of the child; and

(ii) how the relative has offered and will continue to offer continuity of care by providing permanency or

stability in residence, schooling, and activities outside of the home;

(d)  a warning, in at least 14-point type, to the caretaker relative in the following language: "WARNING:

DO NOT SIGN THE FOREGOING AFFIDAVIT IF ANY OF THE ABOVE STATEMENTS ARE INCORRECT OR

YOU WILL BE COMMITTING AN OFFENSE PUNISHABLE BY FINE, IMPRISONMENT, OR BOTH"; and

(e)  a notarized signature of the caretaker relative following a written declaration that the affidavit is made

under oath and under penalty of the laws of Montana governing the giving of false sworn testimony and that the

information stated by the caretaker relative in the affidavit is true and correct.

(3)  A copy of the affidavit filed with the district court must be provided by the caretaker relative to the

child's parent, if the address or location of the parent is known to the relative, and may be provided to the

department of public health and human services. A caretaker relative may maintain temporary custody of the child

for 5 days following the return of the parent and the demand by the parent for custody of the child pending

completion of the affidavit and the order of the district court. During that 5-day period, the caretaker relative may

not be deprived of the custody of the child by a peace officer or by the order of a court unless a court finds, upon

petition by the child's parent and after a hearing and upon notice to the caretaker relative as the court shall

require, that:

(a)  the child has not been in the custody of the caretaker relative for at least 6 months;

(b)  the caretaker relative has committed child abuse or neglect with regard to the child in the custody

of the relative; or
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(c)  the action by the caretaker relative to make and file the affidavit with the district court in accordance

with this section was not made in good faith.

(4)  Upon receipt of the caretaker relative's affidavit pursuant to subsection (3), the department may

proceed pursuant to 41-3-202 as if a report of abandonment of the child had been received.

(5)  (a) Within 48 hours of the filing of the affidavit, the district court shall review the affidavit and

determine ex parte whether the affidavit contains prima facie evidence that the child was abandoned by the child's

parent. If the court determines that there is prima facie evidence that the child was abandoned by the child's

parent, the court shall within 3 business days of its determination of prima facie evidence enter appropriate

findings of fact concerning the abandonment and enter an ex parte order approving and ordering continued

custody and control of the child by the caretaker relative. An order of the district court pursuant to this subsection

approving and ordering continued custody by the caretaker relative is effective for 14 days following entry of the

order.

(b)  If the court determines that the affidavit does not provide prima facie evidence of abandonment by

the parent, the court shall within 3 business days of its determination make appropriate findings of fact and order

the child returned to the parent. Upon receipt of the written findings and order of the court, the caretaker relative

shall surrender the custody and control of the child to the child's parent.

(c)  During or after the 14-day period established under subsection (5)(a), the caretaker relative may

commence a parenting plan proceeding under 40-4-211 or petition the court to be appointed the guardian of the

minor under 72-5-225.

(6)  Upon entry of an order by the district court pursuant to subsection (5)(a), a copy of the order must

be sent to the child's parent, if the address of the parent is known.

(7)  The child's parent may, after receipt of the court's findings and order ordering continued custody of

a child by a caretaker relative, apply to the court, upon notice to the caretaker relative as the court shall provide,

for a reconsideration of the court's order approving continued custody of the child by the relative. The court shall

reconsider its order and may reverse its order based upon presentation of evidence of nonabandonment. Pending

a reconsideration pursuant to this subsection, custody of the child must remain with the relative unless the order

of the district court approving that custody expires or a court has ordered a change of custody pursuant to

subsection (3).

(8)  (a) A caretaker relative refusing to surrender custody of a child while acting in good faith and in
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accordance with this section is immune from civil or criminal action brought because of that refusal.

(b)  A peace officer acting in good faith and taking or refusing to take custody of a child from a relative

in accordance with this section and the entity employing the officer is immune from civil or criminal action or

professional discipline brought because of the taking of or refusal to take custody of the child.

(9)  Subject to availability of appropriations, the attorney general shall prepare a form for the affidavit

provided for in this section and shall distribute the form as the attorney general determines appropriate."

Section 4.  Section 41-3-437, MCA, is amended to read:

"41-3-437.  Adjudication -- temporary disposition -- findings -- order. (1) Upon the filing of an

appropriate petition, an adjudicatory hearing must be held within 90 days of a show cause hearing under

41-3-432. Adjudication may take place at the show cause hearing if the requirements of subsection (2) are met

or may be made by prior stipulation of the parties pursuant to 41-3-434 and order of the court. Exceptions to the

time limit may be allowed only in cases involving newly discovered evidence, unavoidable delays, stipulation by

the parties pursuant to 41-3-434, and unforeseen personal emergencies.

(2)  The court may make an adjudication on a petition under 41-3-422 if the court determines by a

preponderance of the evidence, except as provided in the federal Indian Child Welfare Act, if applicable, that the

child is a youth in need of care. Except as otherwise provided in this part, the Montana Rules of Civil Procedure

and the Montana Rules of Evidence apply to adjudication and to an adjudicatory hearing. Adjudication must

determine the nature of the abuse and neglect and establish facts that resulted in state intervention and upon

which disposition, case work, court review, and possible termination are based.

(3)  The court shall hear evidence regarding the residence of the child, paternity, if in question, the

whereabouts of the parents, guardian, or nearest adult relative, and any other matters the court considers

relevant in determining the status of the child. Hearsay evidence of statements made by the affected youth is

admissible according to the Montana Rules of Evidence.

(4)  In a case in which abandonment has been alleged by the county attorney, the attorney general, or

an attorney hired by the county, the court shall hear offered evidence, including evidence offered by a person

appearing pursuant to 41-3-422(9)(a) or (9)(b), regarding any of the following subjects:

(a)  the extent to which the child has been cared for, nurtured, or supported by a person other than the

child's parents; and
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(b)  whether the child was placed or allowed to remain by the parents with another person for the care

of the child, and, if so, then the court shall accept evidence regarding:

(i)  the intent of the parents in placing the child or allowing the child to remain with that person; and

(ii) the continuity of care the person has offered the child  by providing permanency or stability in

residence, schooling, and activities outside of the home; and

(ii)(iii) the circumstances under which the child was placed or allowed to remain with that other person,

including:

(A)  whether a parent requesting return of the child was previously prevented from doing so as a result

of an order issued pursuant to Title 40, chapter 15, part 2, or of a conviction pursuant to 45-5-206; and

(B)  whether the child was originally placed with the other person to allow the parent to seek employment

or attend school.

(5)  In all civil and criminal proceedings relating to abuse or neglect, the privileges related to the

examination or treatment of the child do not apply, except the attorney-client privilege granted by 26-1-803 and

the mediation privilege granted by 26-1-813.

(6)  (a) If the court determines that the child is not an abused or neglected child, the petition must be

dismissed and any order made pursuant to 41-3-427 or 41-3-432 must be vacated.

(b)  If the child is adjudicated a youth in need of care, the court shall set a date for a dispositional hearing

to be conducted within 20 days, as provided in 41-3-438(1), and order any necessary or required investigations.

The court may issue a temporary dispositional order pending the dispositional hearing. The temporary

dispositional order may provide for any of the forms of relief listed in 41-3-427(2).

(7)  (a) Before making an adjudication, the court may make oral findings, and following the adjudicatory

hearing, the court shall make written findings on issues, including but not limited to the following:

(i)  which allegations of the petition have been proved or admitted, if any;

(ii) whether there is a legal basis for continued court and department intervention; and

(iii) whether the department has made reasonable efforts to avoid protective placement of the child or

to make it possible to safely return the child to the child's home.

(b)  The court may order:

(i)  terms for visitation, support, and other intrafamily communication pending disposition if the child is

to be placed or to remain in temporary out-of-home care prior to disposition;
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(ii) examinations, evaluations, or counseling of the child or parents in preparation for the disposition

hearing that does not require an expenditure of money by the department unless the court finds after notice and

a hearing that the expenditure is reasonable and that resources are available for payment. The department is the

payor of last resort after all family, insurance, and other resources have been examined.

(iii) the department to evaluate the noncustodial parent or relatives as possible caretakers, if not already

done;

(iv) the perpetrator of the alleged child abuse or neglect to be removed from the home to allow the child

to remain in the home; and

(v)  the department to continue efforts to notify noncustodial parents.

(8)  If a proceeding under this chapter involves an Indian child and is subject to the federal Indian Child

Welfare Act, a qualified expert witness is required to testify that the continued custody of the child by the parent

or Indian custodian is likely to result in serious emotional or physical damage to the child."

Section 5.  Section 41-3-438, MCA, is amended to read:

"41-3-438.  Disposition -- hearing -- order. (1) Unless a petition is dismissed or unless otherwise

stipulated by the parties pursuant to 41-3-434 or ordered by the court, a dispositional hearing must be held on

every petition filed under this chapter within 20 days after an adjudicatory order has been entered under 41-3-437.

Exceptions to the time limit may be allowed only in cases involving newly discovered evidence, unavoidable

delays, stipulation by the parties pursuant to 41-3-434, and unforeseen personal emergencies.

(2)  (a) A dispositional order must be made after a dispositional hearing that is separate from the

adjudicatory hearing under 41-3-437. The hearing process must be scheduled and structured so that dispositional

issues are specifically addressed apart from adjudicatory issues. Hearsay evidence is admissible at the

dispositional hearing.

(b)  A dispositional hearing may follow an adjudicatory hearing in a bifurcated manner immediately after

the adjudicatory phase of the proceedings if:

(i)  all required reports are available and have been received by all parties or their attorneys at least 5

working days in advance of the hearing; and

(ii) the judge has an opportunity to review the reports after the adjudication.

(c)  The dispositional hearing may be held prior to the entry of written findings required by 41-3-437.
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(3)  If a child is found to be a youth in need of care under 41-3-437, the court may enter its judgment,

making any of the following dispositions to protect the welfare of the child:

(a)  permit the child to remain with the child's custodial parent or guardian, subject to those conditions

and limitations the court may prescribe;

(b)  order the department to evaluate the noncustodial parent as a possible caretaker;

(c)  order the temporary placement of the child with the noncustodial parent, superseding any existing

custodial order, and keep the proceeding open pending completion by the custodial parent of any treatment plan

ordered pursuant to 41-3-443;

(d)  order the placement of the child with the noncustodial parent, superseding any existing custodial

order, and dismiss the proceeding with no further obligation on the part of the department to provide services to

the parent with whom the child is placed or to work toward reunification of the child with the parent or guardian

from whom the child was removed in the initial proceeding;

(e)  grant an order of limited emancipation to a child who is 16 years of age or older, as provided in

41-1-501;

(f)  transfer temporary legal custody to any of the following:

(i)  the department;

(ii) a licensed child-placing agency that is willing and able to assume responsibility for the education, care,

and maintenance of the child and that is licensed or otherwise authorized by law to receive and provide care of

the child; or

(iii) a nonparent relative or other individual who has been evaluated and recommended by the department

or a licensed child-placing agency designated by the court and who is found by the court to be qualified to receive

and care for the child;

(g)  order a party to the action to do what is necessary to give effect to the final disposition, including

undertaking medical and psychological evaluations, treatment, and counseling that does not require an

expenditure of money by the department unless the department consents and informs the court that resources

are available for payment. The department is the payor of last resort after all family, insurance, and other

resources have been examined.

(h)  order further care and treatment as the court considers in the best interests of the child that does not

require an expenditure of money by the department unless the department consents and informs the court that
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resources are available for the proposed care and treatment. The department is the payor of last resort after all

family, insurance, and other resources have been examined pursuant to 41-3-446.

(4)  (a) If the court awards temporary legal custody of an abandoned child other than to the department

or to a noncustodial parent, the court shall award temporary legal custody of the child to a member of the child's

extended family, including adult siblings, grandparents, great-grandparents, aunts, and uncles, if:

(i)  placement of the abandoned child with the extended family member is in the best interests of the child;

(ii) the extended family member requests that the child be placed with the family member; and

(iii) the extended family member is able to offer continuity of care for the child by providing permanency

or stability in residence, schooling, and activities outside of the home; and

(iii)(iv) the extended family member is found by the court to be qualified to receive and care for the child.

(b)  If more than one extended family member satisfies the requirements of subsection (4)(a), the court

may award custody to the extended family member who can best meet the child's needs.

(c)  If a member of the child's extended family, including an adult sibling, grandparent, great-grandparent,

aunt, or uncle, has requested that custody be awarded to that family member, the department shall investigate

and determine if awarding custody to the family member is in the best interests of the child. The department shall

provide the reasons for any denial to the court. If the court accepts the department's custody recommendation,

the court shall inform any denied family member of the reasons for the denial to the extent that confidentiality laws

allow. The court shall include the reasons for denial in the court order if the family member who is denied

temporary legal custody requests it to be included.

(5)  If reasonable efforts have been made to prevent removal of a child from the home or to return a child

to the child's home but continuation of the efforts is determined by the court to be inconsistent with permanency

for the child, the department shall make reasonable efforts to place the child in a timely manner in accordance

with a permanent plan and to complete whatever steps are necessary to finalize the permanent placement of the

child.

(6)  If the court finds that reasonable efforts are not necessary pursuant to 41-3-442(1) or subsection (5)

of this section, a permanency hearing must be held within 30 days of that determination and reasonable efforts

must be made to place the child in a timely manner in accordance with the permanency plan and to complete

whatever steps are necessary to finalize the permanent placement of the child.

(7)  If the time limitations of this section are not met, the court shall review the reasons for the failure and
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order an appropriate remedy that considers the best interests of the child."

Section 6.  Section 41-3-439, MCA, is amended to read:

"41-3-439.  Department to give placement priority to extended family member of abandoned child.

(1) If the department has received temporary legal custody of an abandoned child pursuant to 41-3-438 or

permanent legal custody pursuant to 41-3-607, the department shall give priority to a member of the child's

extended family, including adult siblings, grandparents, great-grandparents, aunts, and uncles, in determining

the person or persons with whom the abandoned child should be placed if:

(a)  placement with the extended family member is in the best interests of the abandoned child;

(b)  the extended family member has requested that the abandoned child be placed with the family

member; and

(c)  the extended family member is able to offer the child  continuity of care by providing permanency or

stability in residence, schooling, and activities outside of the home; and

(c)(d)  the department has determined that the extended family member is qualified to receive and care

for the abandoned child.

(2)  If more than one extended family member of the abandoned child has requested that the child be

placed with the family member and all are qualified to receive and care for the child, the department may

determine which extended family member to place the abandoned child with in the same manner as provided for

in 41-3-438(4).

(3)  This part does not affect the department's ability to assess the appropriateness of placement of the

child with a noncustodial parent when abandonment has been found against only one parent.

(4)  If a member of the child's extended family, including an adult sibling, grandparent, great-grandparent,

aunt, or uncle, has requested that the child be placed with that family member and the department denies the

request, the department shall give that family member a written statement of the reasons for the denial to the

extent that confidentiality laws allow."

Section 7.  Section 72-5-223, MCA, is amended to read:

"72-5-223.  Guardian of minor by court appointment -- qualifications -- nominee of minor preferred.

The court may appoint as guardian any person whose appointment would be in the best interests of the minor,
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including the minor's interest in continuity of care. The court shall appoint a person nominated by the minor if the

minor is 14 years of age or older unless the court finds the appointment contrary to the best interests of the

minor."

Section 8.  Section 72-5-225, MCA, is amended to read:

"72-5-225.  Procedure for court appointment of guardian of minor -- notice -- hearing --

representation by attorney. (1) Notice of the time and place of hearing of a petition for the appointment of a

guardian of a minor must be given by the petitioner in the manner prescribed by 72-1-301 to:

(a)  the minor, if the minor is 14 years of age or older;

(b)  the person who has had the principal care and custody of the minor during the 60 days preceding

the date of the petition; and

(c)  any living parent of the minor.

(2)  Upon hearing, if the court shall make the appointment if the court finds that a qualified person seeks

appointment, venue is proper, the required notices have been given, the requirements of 72-5-222 have been

met, and the welfare and best interests of the minor, including the need for continuity of care, will be served by

the requested appointment, it shall make the appointment. In other cases, the court may dismiss the proceedings

or make any other disposition of the matter that will best serve the interests of the minor.

(3)  If, at any time in the proceeding, the court determines that the interests of the minor are or may be

inadequately represented, the court may order the office of state public defender, provided for in 47-1-201, to

assign counsel pursuant to the Montana Public Defender Act, Title 47, chapter 1, to represent the minor."

- END -
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